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NOTE AND COMMENT 



The Law Review. — With this number publication will, as usual, be sus- 
pended until the opening of the Department in the fall. The next number 
will appear November 1. 



Constitutional Law— Compelling one to be a Witness Against 
Himself — Comparing Defendant's Shoe With Footprints. — Reference 
was made in a recent number (I Michigan Law Review, 500) to the case of 
State v. Height (1903) , — Iowa — , 91 N. W. Rep. 935, wherein wasdiscussed 
the question of the violation of constitutional rights by compelling one to fur- 
nish evidence against himself. Since that time, the supreme court of Wis- 
consin has had occasion to deal with the same general question in Thornton 
v. State (1903), — Wis. — , 93 N. W. Rep. 1107. The party complaining here 
had been arrested, charged with crime. After his arrest his shoe was taken 
and compared with tracks in the snow at the place where the crime was com- 
mitted, and evidence was admitted upon the trial as to the results of the 
comparison. The admission of this evidence was alleged to be error. 

The constitution of Wisconsin expressly provides that no one "shall be 
compelled in any criminal case to be a witness against himself," and that the 
"right of the people to be secure in their persons, houses, papers and effects, 
against unreasonable searches and seizures shall not be violated." It was 
held, however, in an elaborate opinion, that neither of these provisions had 
been violated by the proceedings complained of. As "an approximate guide" 
at least, the court adopted the principle "that such portions of the person or 
attire of an accused as are customarily open to observation, are legitimate 
sources from which witnesses may give testimony of the result of such obser- 
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vation, and that it is not a forcing of a prisoner to be a witness against him- 
self to require him to give to witnesses in court, or out of court, an opportu- 
nity to make such observation We are satisfied that the 

required surrender of defendant's shoe did not constitute an unreasonable 
search or seizure, and that the form and outlines of one's shoe are not so 
naturally secret that the enforcing opportunity to observe them requires of 
the accused a disclosure of a fact which he has any right to withhold so as to 
constitute any infringement of the constitutional command that he shall not be 
compelled to be a witness against himself." 



Rights in Inventions as between Employer and Employee. — The 
case of Gallagher v. Hastings, decided by the court of appeals, D.C., reported 
103 O. G., page 1165 (issue of March 31, 1903), affirms a similar decision in 
the same case by the commissioner personally, reported at 103 O. G., 425, 
(issue March 5, 1903) fnd involves a confirmation of the proposition con- 
tained in the article by Mr. Dwight B. Cheever, (I Michigan Law Re- 
view, 384), that "Where an employer has conceived a broad invention and 
employs a mechanic to help him perfect it, and in the course of such 
employment within the scope of the contract, minor inventions are made, 
such inventions belong to the employer." 

The statement of facts is quite long, but in substance shows that one Hast- 
ings conceived an invention in car bolsters and went to the factory of Galla- 
gher, and employed him to make drawings and castings of the device. Later 
when Hastings filed his patent application he was met in the patent office by 
another application from Gallagher. The two applications were thrown into 
interference thus making up the present suit. In finally deciding the case, 
the court of appeals, at p. 1168, 103 O. G. says: — "If Hastings disclosed the 
idea of a bolster with recesses for the sills to Gallagher and employed him to 
construct one of that kind the relation of employer and employee, to which 
the law attaches certain consequences, was established between them. These 
consequences were thus stated by Mr. Justice Morris in a former case involv- 
ing their consideration under somewhat different conditions : ' We regard it 
as well-settled law that, when one who has conceived the principle or plan of an 
invention employs another to perfect the details and to realize his concep- 
tion, and the employee devises new and valuable improvements in the origi- 
nal conception or invention, the improvements belong to the employer and 
not to theemployee.' {Milton v. Kingsley, 7 App. D. C, 531, 537, and see 
Agawan Co. v. Jordan, 7 Wall., 583, 602; Gedge v. Cromwell, 19 App. D. C. 
192, 198; Miller v. Kelley, 18 App. D. C. 163-170.) 

"Grant that it cannot be assumed from the statement of Hastings alone 
that he employed Gallagher to improve upon a specific design communicated 
to him, yet, the admissions of Gallagher sufficiently establish the relation of 
employer and employee in respect of a construction in the course of which 
the invention was made and completed. The principle controlling that rela- 
tion imposed upon the employee, at least, the burden, of showing that the 
employment was not to give practical form to a conception of his employer, 
but merely to provide means to answer a general purpose, and that in so 



